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as to any rate or regulation, which only finds that such rate or regulation is 
unjust, but does not accord any relief to the plaintiff; held, not a final judg- 
ment from which an appeal may be taken. 

No sentence of law is provided in such a judgment; the subject matter 
of the case is not disposed of, and no final determination of the rights of the 
parties resulted from such a ruling. A final judgment from which an ap- 
peal may be taken is one that determines the subject matter of the contro- 
versy between the parties. West v. Bagby, 62 Am. Decisions, 512; Tweedy 
v. Nichols, 27 Conn. 517. 

Lease — Subletting — Presby v. Benjamin, 62 N. E 430 (N. Y.). — A 
covenant, in the lease of an apartment, providing that the lessee shall not 
sublet the apartment without the consent of the landlord, is not violated if 
the lessee places servants in charge as caretakers during his absence. 

Covenants in leases restraining the lessee from subletting or assigning 
are construed with the utmost jealousy, and very easy modes have been coun- 
tenanced for defeating them. Riggs v. Pursell, 66 N. Y. 193. 

Master and Servant — Negligence — Scope op Employment — Alsever 
v. Minn, and St. L. R. Co., 88 N. W. 841 (la.). — When railroad engineer 
blows off steam to frighten child who falls and breaks a leg, held, the com- 
pany is liable. 

The conflict of decisions shows this point to be much mooted. This case 
well illustrates the distinction between departure from employment of master 
and departure from duty connected therewith. R. Co. v. Shields, 24 N. E. 
658 ; Andrews v. R. Co., 77 la. 669. The fact that a servant does an act with 
a private purpose does not free master from liability. R. Co. v. Harmon, 47 
111. 209 ; contra, Stephenson v. S. P. Co., 29 Pac. 234 ; Mott v. Ice Co., 73 N. Y. 
543. The limits of scope of employment are well defined in Cobb v. R. Co., 
15 S. E. 878. 

Master and Servant — Personal Injuries — Contributory Negligence 
—Galveston H. & S. A. Ry. Co. v. Sanchez, 65 S. W. 893 (Texas).— Plaintiff, 
who was ordered to jump from a moving flat car, waited to see fellow servants 
do so, then followed, thereby receiving injury. Held, not to constitute con- 
tributory negligence. 

This is apparently contrary to the general rule of law which regards as 
an assumed risk the act of a servant done in pursuance of a command, when 
he might plainly foresee the danger to life or limb. Jones v. Railway Co., 
31 S. W. 706 (Texas) ; Stephens v. Railroad Co., 86 Mo. 221. But it would 
seem under circumstances almost similar to the above that the danger might 
be a question of a fact as to whether a reasonable person might have foreseen 
it. Railway Co. v. Egeland, 163 U. S. 93. 

Municipal Corporations — Negligence of Officers — Liability — Nichol- 
son v. Detroit, 88 N. W. 695 (Mich.). — State statute and city charter impose 
on Detroit the duty of providing a hospital for smallpox. Plaintiff's intestate 
was engaged by the city officers to tear down a building infected with small- 
pox. They did not warn him of the danger and he died of the disease. Held, 
city not liable for the officer's negligence. 

This decision is based on the principle that local health officers acting 
under State statute do not perform corporate functions but are State agents. 
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Ogg v. Lansing, 35 la. 495 ; Murtaugh v. St. Louis, 44 Mo. 479. The distinc- 
tion between governmental and ministerial duties is well brought out in Judd 
v. Hartford, 72 Conn. 350, opinion by Baldwin, J. 

Patents — Infringement— Chinnock v. Paterson, P. & S. Teb. Co., 112 
Fed. 531 (N. Y.). — This bill charged the defendant with infringement of let- 
ters patent of the United States. The defendant demurred upon the ground 
that the alleged invention was not patentable, was without novelty and dis- 
closed no invention. Demurrer sustained. Held, the question of patentabilty 
here should be determined upon proofs. 

A patent carries with it a presumption of novelty, and in this case the 
trained experts of the patent office had decided that what was done by the 
patentee arose to the dignity of an invention. The question whether or not 
a given improvement involves invention is one upon which judicial minds 
divide in very simple cases. Beer v. Walbridge, 100 Fed. 465. 

Property Rights — Confiscation — Personal Injuries — Baltimore and 
Ohio S. W. Ry. Co. v. Read, 62 N. E. 488 (Ind.).— A statute of Indiana pro- 
vides "that no corporation shall plead or prove statutes of State wherein injury 
occurred," relieving such corporation from liability for negligence of servant 
to servant, as a defense to an action brought in Indiana. Held, that such stat- 
ute is unconstitutional. 

The decision is based upon the ground that it is an unconstitutional in- 
fringement of property rights for a legislature to bar a defense valid where 
injury occurred. Authorities are united that such a defense is a "vested right." 
Cooley on Torts, 552 ; Bill of Rights, Section 21 ; Pritchard v. Norton, 106 
U. S. 124. However it is not quite clear how such a right can properly be 
called a "property" right, unless perhaps inferentially. See also 6 Am. & 
Eng. Encycl., 947. In its application the decision is a just one. 

Riparian Rights — Diversion of Waters Under Eminent Domain- 
Injury to Riparian Owners in Another State — Injunction — Pine et al. 
v. Mayor, etc., of City of New York, 112 Fed. 98. — The sources of a non- 
navigable interstate stream are in New York. The State, by the exercise 
of eminent domain, authorized the City of New York, for municipal purposes, 
to divert waters of such stream to the injury of riparian owners in Connec- 
ticut. Held, this amounted to taking property outside of New York jurisdic- 
tion, since the riparian right is not an easement but an inseparable incident, 
and that the remedy for such injury may be injunction. Wheeler, Dist. J., 
dissenting. 

This case is novel and is decided according to the common law prevailing 
in the States concerned. A distinction is here taken between an easement 
which is an artificial creation and a right by nature. 3 Kent Comm., pp. 439. 
442 ; l Wash. R. P., pp. 315, 366. The latter exists ex jure naturae, Dickinson 
v. Grand Junct. Canal Co., 7 Ex. 282 ; and belongs to the riparian owner as a 
"natural incident to the right to the soil itself." Chasemore v. Richards, 7 H. 
L. 347; nor is the flaw subject to diminution or alteration. Embry v. Owen, 
6 Ex. 353. The rule adopted follows the English cases and rejects the rule 
adopted in Bricket v. Aqueduct Co., 142 Mass. 394, that the right is an ease- 
ment and the remedy compensation. 



